
403 

Foreign Service Labor Relations Board, etc. § 1422.2 

§ 1421.17 Grievance Board. 

Grievance Board means the Foreign 
Service Grievance Board established 
under 22 U.S.C. 4135. 

§ 1421.18 Regular and substantially 
equivalent employment. 

Regular and substantially equivalent 
employment means employment that 
entails substantially the same amount 
of work, rate of pay, hours, working 
conditions, location of work, and se-
niority rights if any, of an employee 
prior to the cessation of employment 
in a Department because of any unfair 
labor practice under 22 U.S.C. 4115. 

PART 1422—REPRESENTATION 
PROCEEDINGS 

Sec. 
1422.1 Who may file petitions. 
1422.2 Contents of petition; filing and serv-

ice of petition; challenges to petition. 
1422.3 Timeliness of petition. 
1422.4 Investigation of petition and posting 

of notice of petition; action by Regional 
Director. 

1422.5 Intervention. 
1422.6 Withdrawal, dismissal or deferral of 

petitions; consolidation of cases; denial 
of intervention; review of action by Re-
gional Director. 

1422.7 Agreement for consent election. 
1422.8 Notice of hearing; contents; attach-

ments; procedures. 
1422.9 Conduct of hearing. 
1422.10 Motions. 
1422.11 Rights of the parties. 
1422.12 Duties and powers of the Hearing Of-

ficer. 
1422.13 Objections to conduct of hearing. 
1422.14 Filing of briefs. 
1422.15 Transfer of case to the Board; con-

tents of record. 
1422.16 Decision. 
1422.17 Election procedure; request for au-

thorized representation election observ-
ers. 

1422.18 Challenged ballots. 
1422.19 Tally of ballots. 
1422.20 Certification; objections to election; 

determination on objections and chal-
lenged ballots. 

1422.21 Preferential voting. 
1422.22 Inconclusive elections. 

AUTHORITY: 22 U.S.C. 4107. 

SOURCE: 46 FR 45862, Sept. 15, 1981, unless 
otherwise noted. 

§ 1422.1 Who may file petitions. 
(a) A petition for exclusive recogni-

tion may be filed by a labor organiza-
tion requesting an election to deter-
mine whether it should be recognized 
as the exclusive representative of em-
ployees of the Department in the unit 
described in 22 U.S.C. 4112 or should re-
place another labor organization as the 
exclusive representative of employees 
in such unit. 

(b) A petition for any election to de-
termine if a labor organization should 
cease to be the exclusive representa-
tive because it does not represent a 
majority of employees in the unit de-
scribed in 22 U.S.C. 4112 may be filed by 
an employee or employees or an indi-
vidual acting on behalf of any em-
ployee(s). 

(c) A petition seeking to clarify a 
matter relating to representation may 
be filed by the Department where the 
Department has a good faith doubt, 
based on objective considerations, that 
the currently recognized or certified 
labor organization represents a major-
ity of the employees in the unit de-
scribed in 22 U.S.C. 4112. 

(d) A petition for clarification of the 
unit described in 22 U.S.C. 4112 or for 
amendment of recognition or certifi-
cation may be filed by the Department 
or by a labor organization which is cur-
rently recognized by the Department 
as the exclusive representative. 

(e) A petition for determination of 
eligibility for dues allotment may be 
filed by a labor organization in accord-
ance with 22 U.S.C. 4118(c). 

§ 1422.2 Contents of petition; filing and 
service of petition; challenges to pe-
tition. 

(a) Petition for exclusive recognition. A 
petition by a labor organization for ex-
clusive recognition shall be submitted 
on a form prescribed by the Board and 
shall contain the following: 

(1) The name of the Department, its 
address, telephone number, and the 
persons to contact and their titles, if 
known; 

(2) A description of the unit described 
in 22 U.S.C. 4112. Such description shall 
indicate the classifications of employ-
ees sought to be included and those 
sought to be excluded and the approxi-
mate number of employees in the unit; 
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(3) Name, address, and telephone 
number of the recognized or certified 
representative, if any, and the date of 
such recognition or certification and 
the expiration date of any applicable 
agreement, if known to the peititioner; 

(4) Names, addresses, and telephone 
numbers of any other interested labor 
organizations, if known to the peti-
tioner; 

(5) Name and affiliation, if any, of 
the petitioner and its address and tele-
phone number; 

(6) A statement that the petitioner 
has submitted to the Department and 
to the Assistant Secretary a roster of 
its officers and representatives, a copy 
of its constitution and bylaws, and a 
statement of its objectives; 

(7) A declaration by such person sign-
ing the petition, under the penalties of 
the Criminal Code (18 U.S.C. 1001), that 
its contents are true and correct to the 
best of such person’s knowledge and be-
lief; 

(8) The signature of the petitioner’s 
representative, including such person’s 
title and telephone number; and 

(9) The petition shall be accompanied 
by a showing of interest of not less 
than thirty percent (30%) of the em-
ployees in the unit described in 22 
U.S.C. 4112 and an alphabetical list of 
names constituting such showing. 

(b) Department petition seeking clari-
fication of a matter relating to representa-
tion; employee petition for an election to 
determine whether a labor organization 
should cease to be an exclusive represent-
ative. (1) A petition by the Department 
shall be submitted on a form prescribed 
by the Board and shall contain the in-
formation set forth in paragraph (a) of 
this section, except paragraphs (a) (6), 
and (9), and a statement that the De-
partment has a good faith doubt, based 
on objective considerations, that the 
currently recognized or certified labor 
organization represents a majority of 
the employees in the unit described in 
22 U.S.C. 4112. Attached to the petition 
shall be a detailed explanation of the 
reasons supporting the good faith 
doubt. 

(2) A petition by any employee or em-
ployees or an individual acting on be-
half of any employee(s) shall contain 
the information set forth in paragraph 
(a) of this section, except paragraphs 

(a) (6) and (9), and it shall be accom-
panied by a showing of interest of not 
less than thirty percent (30%) of the 
employees in the unit indicating that 
the employees no longer desire to be 
represented for the purposes of exclu-
sive recognition by the currently rec-
ognized or certified labor organization 
and an alphabetical list of names con-
stituting such showing. 

(c) Petition for clarification of unit or 
for amendment of recognition or certifi-
cation. A petition for clarification of 
unit or for amendment of recognition 
or certification shall be submitted on a 
form prescribed by the Board and shall 
contain the information required by 
paragraph (a) of this section, except 
paragraphs (a) (2), (6) and (9), and shall 
set forth: 

(1) A description of the unit and the 
date of recognition or certification; 

(2) The proposed clarification or 
amendment of the recognition or cer-
tification; and 

(3) A statement of reasons why the 
proposed clarification or amendment is 
requested. 

(d) Petition for determination of eligi-
bility for dues allotment. A petition for 
determination of eligibility for dues al-
lotment in the unit may be filed if 
there is no exclusive representative. 
The petition shall be submitted on a 
form prescribed by the Board and shall 
contain the information required in 
paragraphs (a) (1), (4), (5), (6), (7), and 
(8) of this section, and shall set forth: 

(1) A description of the unit described 
in 22 U.S.C. 4112. Such description shall 
indicate the classifications of employ-
ees sought to be included and those 
sought to be excluded and the approxi-
mate number of employees in the unit; 
and 

(2) The petition shall be accompanied 
by a showing of membership in the pe-
titioner of not less than ten percent 
(10%) of the employees in the unit and 
an alphabetical list of names consti-
tuting such showing. 

(e) Filing and service of petition and 
copies. (1) A petition for exclusive rec-
ognition, for an election to determine 
if a labor organization should cease to 
be the exclusive representative, for 
clarification of unit, for amendment of 
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recognition or certification, or for de-
termination of eligibility for dues al-
lotment, filed pursuant to paragraphs 
(a), (b), (c), or (d) of this section respec-
tively, shall be filed with the Regional 
Director for the region in which the 
unit exists, or, if the claimed unit ex-
ists in two or more regions, the peti-
tion shall be filed with the Regional 
Director for the region in which the af-
fected employees are located. 

(2) An original and four (4) copies of 
a petition shall be filed, together with 
a statement of any other relevant facts 
and of all correspondence relating to 
the question concerning representa-
tion. 

(3) Copies of the petition together 
with any attachments shall be served 
by the petitioner on all known inter-
ested parties, and a written statement 
of such service shall be filed with the 
Regional Director: Provided, however, 
That the showing of interest or the 
showing of membership submitted with 
a petition filed pursuant to paragraphs 
(a), (b)(2), (d), or (h) of this section 
shall not furnished to any other per-
son. 

(f) Adequacy and validity of showing of 
interest or showing of membership. (1) 
The Regional Director shall determine 
the adequacy of the showing of interest 
or the showing of membership adminis-
tratively, and such determination shall 
not be subject to collateral attack at a 
unit or representation hearing. If the 
petition is dismissed or the interven-
tion sought pursuant to § 1422.5 is de-
nied, a request for review of such dis-
missal or denial may be filed with the 
Board in accordance with the proce-
dures set forth in § 1422.6(d). 

(2) Any party challenging the valid-
ity of any showing of interest or show-
ing of membership of a petitioner, or a 
cross-petitioner filing pursuant to 
§ 1422.5(b), or of a labor organization 
seeking to intervene pursuant to 
§ 1422.5, must file its challenge with the 
Regional Director, with respect to the 
petitioner or a cross-petitioner, within 
twenty (20) days after the initial date 
of posting of the notice of petition as 
provided in § 1422.4(a), and with respect 
to any labor organization seeking to 
intervene, within twenty (20) days of 
service of a copy of the request for 
intervention on the challenging party. 

The challenge shall be supported with 
evidence including signed statements 
of employees and any other written 
evidence. The Regional Director shall 
investigate the challenge and there-
after shall take such action as the Re-
gional Director deems appropriate 
which shall be final and not subject to 
review by the Board, unless the peti-
tion is dismissed or the intervention is 
denied on the basis of the challenge. 
Such request for review shall be filed 
with the Board in accordance with the 
procedures set forth in § 1422.6(d). 

(g) Challenge to status of a labor orga-
nization. Any party challenging the 
status of a labor organization under 
chapter 41 of title 22 of the United 
States Code must file its challenge 
with the Regional Director and support 
the challenge with evidence. With re-
spect to the petitioner or a cross-peti-
tioner filing pursuant to § 1422.5(b), 
such a challenge must be filed within 
twenty (20) days after the initial date 
of posting of the notice of petition as 
provided in § 1422.4(a), and with respect 
to a labor organization seeking to in-
tervene pursuant to § 1422.5, within 
twenty (20) days after service of a copy 
of the request for intervention on the 
challenging party. The Regional Direc-
tor shall investigate the challenge and 
thereafter shall take such action as the 
Regional Director deems appropriate, 
which shall be subject to review by the 
Board. Such request for review shall be 
filed with the Board in accordance with 
the procedures set forth in § 1422.6(d). 

§ 1422.3 Timeliness of petition. 

(a) When there is no certified exclu-
sive representative of the employees, a 
petition will be considered timely filed 
provided a valid election has not been 
held within the preceding twelve (12) 
month period in the unit described in 
22 U.S.C. 4112. 

(b) When there is a certified exclusive 
representative of the employees, a peti-
tion will not be considered timely if 
filed within twenty-four (24) months 
after the certification as the exclusive 
representative of employees in unit de-
scribed in 22 U.S.C. 4112, unless a 
signed and dated collective bargaining 
agreement covering the unit has been 
entered into in which case paragraphs 
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(c) and (d) of this section shall be appli-
cable. 

(c) When a collective bargaining 
agreement covering the unit described 
in 22 U.S.C. 4112 has been signed and 
dated by the Department and the in-
cumbent exclusive representative, a pe-
tition for exclusive recognition or 
other election petition will not be con-
sidered timely if filed during the period 
of review by the Secretary as set forth 
in 22 U.S.C. 4113(f), absent unusual cir-
cumstances. 

(d) A petition for exclusive recogni-
tion or other election petition will be 
considered timely when filed as fol-
lows: 

(1) Not more than one hundred and 
five (105) days and not less than (60) 
days prior to the expiration date of a 
collective bargaining agreement hav-
ing a term of three (3) years or less 
from the date it became effective. 

(2) Not more than one hundred and 
five (105) days and not less than sixty 
(60) days prior to the expiration of the 
initial three (3) year period of a collec-
tive bargaining agreement having a 
term of more than three (3) years from 
the date it became effective, and any 
time after the expiration of the initial 
three (3) year period of such a collec-
tive bargaining agreement; and 

(3) Any time when unusual cir-
cumstances exist which substantially 
affect the unit or the majority rep-
resentation. 

(e) When a collective bargaining 
agreement having a term of three (3) 
years or less is in effect between the 
Department and the incumbent exclu-
sive representative, and a petition has 
been filed challenging the representa-
tion status of the incumbent exclusive 
representative and the petition is sub-
sequently withdrawn or dismissed less 
than sixty (60) days prior to the expira-
tion date of that collective bargaining 
agreement, or any time thereafter, the 
Department and incumbent exclusive 
representative shall be afforded a nine-
ty (90) day period from the date the 
withdrawal is approved or the petition 
is dismissed free from rival claim with-
in which to consummate a collective 
bargaining agreement: Provided, how-
ever, That the provisions of this para-
graph shall not be applicable when any 
other petition is pending which has 

been filed pursuant to paragraph (d)(1) 
of this section. 

(f) When an extension of a collective 
bargaining agreement having a term of 
three (3) years or less has been signed 
more than sixty (60) days before its ex-
piration date, such extension shall not 
serve as a basis for the denial of a peti-
tion submitted in accordance with the 
time limitations provided herein. 

(g) Collective bargaining agreements 
which go into effect automatically pur-
suant to 22 U.S.C. 4113(f) and which do 
not contain the date on which the 
agreement became effective shall not 
constitute a bar to an election peti-
tion. 

(h) A petitioner who withdraws a pe-
tition after the issuance of a notice of 
hearing or after the approval of an 
agreement for an election, shall be 
barred from filing another petition for 
the unit described in 22 U.S.C. 4112 for 
six (6) months, unless a withdrawal re-
quest has been received by the Re-
gional Director not later than three (3) 
days before the date of the hearing. 

(i) The time limits set forth in this 
section shall not apply to a petition for 
clarification of unit or for amendment 
of recognition or certification, or to a 
petition for dues allotment. 

§ 1422.4 Investigation of petition and 
posting of notice of petition; action 
by Regional Director. 

(a) Upon the request of the Regional 
Director, after the filing of a petition, 
the Department shall post copies of a 
notice to all employees in places where 
notices are normally posted affecting 
the employees in the unit described in 
22 U.S.C. 4112. 

(b) Such notice shall set forth: 
(1) The name of the petitioner; 
(2) The description of the unit; 
(3) If appropriate, the proposed clari-

fication of unit or the proposed amend-
ment of recognition or certification; 
and 

(4) A statement that all interested 
parties are to advise the Regional Di-
rector in writing of their interest and 
position within twenty (20) days after 
the date of posting of such notice: Pro-
vided, however, That the notice in a pe-
tition for determination of eligibility 
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for dues allotment shall contain the in-
formation required in paragraphs (a) 
(1), (2), and (4) of this section. 

(c) The notice shall remain posted for 
a period of twenty (20) days. The notice 
shall be posted conspicuously and shall 
not be covered by other material, al-
tered or defaced. 

(d) The Department shall furnish the 
Regional Director and all known inter-
ested parties with the following: 

(1) Names, addresses and telephone 
numbers of all labor organizations 
known to represent any of the employ-
ees in the unit described in 22 U.S.C. 
4112; 

(2) A copy of all relevant correspond-
ence; 

(3) A copy of existing or recently ex-
pired agreement(s) covering any of the 
employees described in the petition; 

(4) A current alphabetized list of em-
ployees included in the unit, together 
with their job classifications; and 

(5) A current alphabetized list of em-
ployees described in the petition as ex-
cluded from the unit, together with 
their job classifications. 

(e) The parties are expected to meet 
as soon as possible after the expiration 
of the twenty (20) day posting period of 
the notice of petition as provided in 
paragraph (a) of this section and use 
their best efforts to secure agreement 
on the unit. 

(f) The Regional Director shall make 
such investigation as the Regional Di-
rector deems necessary and thereafter 
shall take action which may consist of 
the following, as appropriate: 

(1) Approve an agreement for consent 
election in the unit as provided under 
§ 1422.7; 

(2) Approve a withdrawal request; 
(3) Dismiss the petition; or 
(4) Issue a notice of hearing. 
(g) In processing a petition for clari-

fication of unit or for amendment of 
recognition or certification, or dues al-
lotment, where appropriate, the Re-
gional Director shall prepare and serve 
a report and findings upon all parties 
to the proceedings and shall state 
therein, among other pertinent mat-
ters, the Regional Director’s conclu-
sions and the action contemplated. A 
party may file with the Board a re-
quest for review of such action of the 
Regional Director in accordance with 

the procedures set forth in § 1422.6(d). If 
no request for review is filed, or if one 
is filed and denied, the Regional Direc-
tor shall take such action as may be 
appropriate, which may include issuing 
a clarification of unit or an amend-
ment of recognition or certification, or 
determination of eligibility for dues al-
lotment. 

(h) A determination by the Regional 
Director to issue a notice of hearing 
shall not be subject to review by the 
Board. 

§ 1422.5 Intervention. 

(a) No labor organization will be per-
mitted to intervene in any proceeding 
involving a petition filed pursuant to 
§ 1422.2 (a) or (b) unless it has sub-
mitted to the Regional Director a 
showing of interest of ten percent (10%) 
or more of the employees in the unit 
described in 22 U.S.C. 4112 together 
with an alphabetical list of names con-
stituting such showing, or has sub-
mitted a current or recently expired 
agreement with the Department cov-
ering any of the employees involved, or 
has submitted evidence that it is cur-
rently recognized or certified exclusive 
representative of any of the employees 
involved: Provided, however, That an in-
cumbent exclusive representative shall 
be deemed to be an intervenor in the 
proceeding unless it serves on the Re-
gional Director a written disclaimer of 
any representation interest for the em-
ployees involved: Provided, further, 
That any such incumbent exclusive 
representative that declines to sign an 
agreement for consent election because 
of a disagreement on the matters con-
tained in § 1422.7(c) as decided by the 
Regional Director, or fails to appear at 
a hearing held pursuant to § 1422.9, 
shall be denied its status as an inter-
venor. 

(b) No labor organization may par-
ticipate to any extent in any represen-
tation proceeding unless it has notified 
the Regional Director in writing, ac-
companied by its showing of interest as 
specified in paragraph (a) of this sec-
tion, of its desire to intervene within 
twenty (20) days after the initial date 
of posting of the notice of petition as 
provided in § 1422.4(a), unless good 
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cause is shown for extending the pe-
riod. A copy of the request for inter-
vention filed with the Regional Direc-
tor, excluding the showing of interest, 
shall be served on all known interested 
parties, and a written statement of 
such service should be filed with the 
Regional Director: Provided, however, 
That an incumbent exclusive rep-
resentative shall be deemed to be an in-
tervenor in the proceeding in accord-
ance with paragraph (a) of this section. 

(c) Any labor organization seeking to 
intervene in a proceeding involving a 
petition for determination of eligi-
bility for dues allotment filed pursuant 
to § 1422.2(d) may intervene solely on 
the basis it claims to be the exclusive 
representative of some or all the em-
ployees specified in the petition and 
shall submit to the Regional Director a 
current or recently expired agreement 
with the Department covering any of 
the employees involved, or evidence 
that it is the currently recognized or 
certified exclusive representative of 
any of the employees involved. 

(d) Any labor organization seeking to 
intervene must submit to the Regional 
Director a statement that it has sub-
mitted to the Department and to the 
Assistant Secretary a roster of its offi-
cers and representatives, a copy of its 
constitution and bylaws, and a state-
ment of its objectives. 

(e) The Regional Director may grant 
intervention to a labor organization in 
a proceeding involving a petition for 
clarification of unit or a petition for 
amendment of recognition or certifi-
cation filed pursuant to § 1422.2(c), or a 
petition for determination of eligi-
bility for dues allotment filed pursuant 
to § 1422.2(d), based on a showing that 
the proposed clarification, amendment 
or dues allotment affects that labor 
organizations’s existing exclusively 
recognized unit(s) in that it would 
cover one or more employees who are 
included in such unit(s). 

§ 1422.6 Withdrawal, dismissal or de-
ferral of petitions; consolidation of 
cases; denial of intervention; review 
of action by Regional Director. 

(a) If the Regional Director deter-
mines, after such investigation as the 
Regional Director deems necessary, 
that the petition has not been timely 

filed, the unit is not as described in 22 
U.S.C. 4114, the petitioner has not 
made a sufficient showing of interest, 
the petition is not otherwise action-
able, or an intervention is not appro-
priate, the Regional Director may re-
quest the petitioner or intervenor to 
withdraw the petition or the request 
for intervention. In the absence of such 
withdrawal within a reasonable period 
of time, the Regional Director may dis-
miss the petition or deny the request 
for intervention. 

(b) If the Regional Director deter-
mines, after investigation, that a valid 
issue has been raised by a challenge 
under § 1422.2 (f) or (g), the Regional Di-
rector may take action which may con-
sist of the following, as appropriate: 

(1) Request the petitioner or inter-
venor to withdraw the petition or the 
request for intervention; 

(2) Dismiss the petition and/or deny 
the request for intervention if a with-
drawal request is not submitted within 
a reasonable period of time; 

(3) Defer action on the petition or re-
quest for intervention until such time 
as issues raised by the challenges have 
been resolved pursuant to this part; or 

(4) Consolidate such issues with the 
representation matter for resolution of 
all issues. 

(c) If the Regional Director dismisses 
the petition and/or denies the request 
for intervention, the Regional Director 
shall serve on the petitioner or the 
party requesting intervention a writ-
ten statement of the grounds for the 
dismissal or the denial, and serve a 
copy of such statement on the Depart-
ment, and on the petitioner and any in-
tervenors, as appropriate. 

(d) The petitioner or party requesting 
intervention may obtain a review of 
such dismissal and/or denial by filing a 
request for review with the Board with-
in twenty-five (25) days after service of 
the notice of such action. Copies of the 
request for review shall be served on 
the Regional Director and the other 
parties, and a statement of service 
shall be filed with the request for re-
view. Requests for extensions of time 
shall be in writing and received by the 
Board not later than five (5) days be-
fore the date the request for review is 
due. The request for review shall con-
tain a complete statement setting 
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forth facts and reasons upon which the 
request is based. Any party may file an 
opposition to a request for review with 
the Board within ten (10) days after 
service of the request for review. Cop-
ies of the opposition to the request for 
review shall be served on the Regional 
Director and the other parties, and a 
statement of service shall be filed with 
the opposition to the request for re-
view. The Board may issue a decision 
or ruling affirming or reversing the Re-
gional Director in whole or in part or 
making any other disposition of the 
matter as it deems appropriate. 

§ 1422.7 Agreement for consent elec-
tion. 

(a) All parties desiring to participate 
in an election being conducted pursu-
ant to this section or § 1422.16, includ-
ing intervenors who have met the re-
quirements of § 1422.5, must sign an 
agreement providing for such an elec-
tion on a form prescribed by the Board. 
An original and one (1) copy of the 
agreement shall be filed with the Re-
gional Director. 

(b) The Department, a petitioner, and 
any intervenors who have complied 
with the requirements set forth in 
§ 1422.5 may agree that a secret ballot 
election shall be conducted among the 
employees in the unit to determine 
whether the employees desire to be rep-
resented for purposes of exclusive rec-
ognition by any or none of the labor or-
ganizations involved. 

(c) The parties shall agree on the eli-
gibility period for participation in the 
election, the date(s), hour(s), and 
place(s) of the election, the designa-
tions on the ballot and other related 
election procedures. 

(d) In the event that the parties can-
not agree on the matters contained in 
paragraph (c) of this section, the Re-
gional Director, acting on behalf of the 
Board, shall decide these matters with-
out prejudice to the right of a party to 
file objections to the procedural con-
duct of the election under § 1422.20(b). 

(e) If the Regional Director approves 
the agreement, the election shall be 
conducted by the Department, as ap-
propriate, under the supervision of the 
Regional Director, in accordance with 
§ 1422.17. 

(f) Any qualified intervenor who re-
fuses to sign an agreement for an elec-
tion may express its objections to the 
agreement in writing to the Regional 
Director. The Regional Director, after 
careful consideration of such objec-
tions, may approve the agreement or 
take such other action as the Regional 
Director deems appropriate. 

§ 1422.8 Notice of hearing; contents; at-
tachments; procedures. 

(a) The Regional Director may cause 
a notice of hearing to be issued involv-
ing any matters related to the petition. 

(b) The notice of hearing shall be 
served on all interested parties and 
shall include: 

(1) The name of the Department, pe-
titioner, and intervenors, if any; 

(2) A statement of the time and place 
of the hearing, which shall be not less 
than twenty (20) days after service of 
the notice of hearing, except in ex-
traordinary circumstances; 

(3) A statement of the nature of the 
hearing; and 

(4) A statement of the authority and 
jurisdiction under which the hearing is 
to be held. 

(c) A copy of the petition shall be at-
tached to the notice of hearing. 

(d) Hearings on matters related to 
the petition pursuant to paragraph (a) 
of this section shall be conducted by a 
Hearing Officer in accordance with 
§§ 1422.9 through 1422.15. 

§ 1422.9 Conduct of hearing. 
(a) Hearings shall be conducted by a 

Hearing Officer and shall be open to 
the public unless otherwise ordered by 
the Hearing Officer. At any time an-
other Hearing Officer may be sub-
stituted for the Hearing Officer pre-
viously presiding. It shall be the duty 
of the Hearing Officer to inquire fully 
into all matters in issue and the Hear-
ing Officer shall obtain a full and com-
plete record upon which the Board can 
make an appropriate decision. An offi-
cial reporter shall make the only offi-
cial transcript of such proceedings. 
Copies of the official transcript may be 
examined in the appropriate regional 
office during normal working hours. 
Requests by parties for copies of tran-
scripts should be made to the official 
hearing reporter. 
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(b) Hearings under this section are 
considered investigatory and not ad-
versary. Their purpose is to develop a 
full and complete factual record. The 
rules of relevancy and materiality are 
paramount; there are no burdens of 
proof and the technical rules of evi-
dence do not apply. 

§ 1422.10 Motions. 

(a) General. (1) A motion shall state 
briefly the order or relief sought and 
the grounds for the motion: Provided, 
however, That a motion to intervene 
will not be entertained by the Hearing 
Officer. Intervention will be permitted 
only to those who have met the re-
quirements of § 1422.5. 

(2) A motion prior to, and after a 
hearing and any response thereto, shall 
be made in writing. A response shall be 
filed within five (5) days after service 
of the motion. An original and two (2) 
copies of such motion and any response 
thereto shall be filed and copies shall 
be served on the parties and the Re-
gional Director. A statement of such 
service shall be filed with the original. 

(3) During a hearing a motion may be 
made and responded to orally on the 
record. 

(4) The right to make motions, or to 
make objections to rulings on motions, 
shall not be deemed waived by partici-
pation in the proceeding. 

(5) All motions, rulings, and orders 
shall become part of the record. 

(b) Filing of motions. (1) Motions and 
responses thereto prior to a hearing 
shall be filed with the Regional Direc-
tor. During the hearing motions shall 
be made to the Hearing Officer. 

(2) After the transfer of the case to 
the Board, except as otherwise pro-
vided, motions and responses thereto 
shall be filed with the Board: Provided, 
That following the close of a hearing, 
motions to correct the transcript 
should be filed with the Hearing Officer 
within ten (10) days after the tran-
script is received in the regional office. 

(c) Rulings on motions. (1) Regional 
Directors may rule on all motions filed 
with them, or they may refer them to 
the Hearing Officer. A ruling by a Re-
gional Director granting a motion to 
dismiss a petition may be reviewed by 
the Board upon the filing by the peti-

tioner of a request for review pursuant 
to § 1422.6(d). 

(2) Hearing Officers shall rule, either 
orally on the record or in writing, on 
all motions made at the hearing or re-
ferred to them, except that a motion to 
dismiss a petition shall be referred for 
appropriate action at such time as the 
record is considered by the Regional 
Director or the Board. Rulings by a 
Hearing Officer reduced to writing 
shall be served on the parties. 

(3) The Board shall consider the rul-
ings by the Regional Director and the 
Hearing Officer when the case is trans-
ferred to it for decision. 

§ 1422.11 Rights of the parties. 

(a) A party shall have the right to ap-
pear at any hearing in person, by coun-
sel, or by other representative, and to 
examine and cross-examine witnesses, 
and to introduce into the record docu-
mentary or other relevant evidence. 
Two (2) copies of documentary evidence 
shall be submitted and a copy fur-
nished to each of the other parties. 
Stipulations of fact may be introduced 
in evidence with respect to any issue. 

(b) A party shall be entitled, upon re-
quest, to a reasonable period at the 
close of the hearing for oral argument, 
which shall be included in the steno-
graphic report of the hearing. Such 
oral argument shall not preclude a 
party from filing a brief under § 1422.14. 

§ 1422.12 Duties and powers of the 
Hearing Officer. 

It shall be the duty of Hearing Offi-
cers to inquire fully into the facts as 
they relate to the matters before them. 
With respect to cases assigned to them 
between the time they are designated 
and the transfer of the case to the 
Board, Hearing Officers shall have the 
authority to: 

(a) Grant requests for subpenas pur-
suant to § 1429.7 of this subchapter; 

(b) Rule upon offers of proof and re-
ceive relevant evidence and stipula-
tions of fact; 

(c) Take or cause depositions or in-
terrogatories to be taken whenever the 
ends of justice would be served thereby; 

(d) Limit lines of questioning or tes-
timony which are immaterial, irrele-
vant or unduly repetitious; 
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(e) Regulate the course of the hearing 
and, if appropriate, exclude from the 
hearing persons who engage in mis-
conduct; 

(f) Strike all related testimony of 
witnesses refusing to answer any ques-
tions ruled to be proper; 

(g) Hold conferences for the settle-
ment or simplification of the issues by 
consent of the parties or upon the 
Hearing Officer’s own motion; 

(h) Dispose of procedural requests, 
motions, or similar matters, which 
shall be made part of the record of the 
proceedings, including motions re-
ferred to the Hearing Officer by the Re-
gional Director and motions to amend 
petitions; 

(i) Call and examine and cross-exam-
ine witnesses and introduce into the 
record documentary or other evidence; 

(j) Request the parties at any time 
during the hearing to state their re-
spective positions concerning any issue 
in the case or theory in support there-
of; 

(k) Continue the hearing from day- 
to-day, or adjourn it to a later date or 
to a different place, by announcement 
thereof at the hearing or by other ap-
propriate notice; 

(l) Rule on motions to correct the 
transcript which are received within 
ten (10) days after the transcript is re-
ceived in the regional office; and 

(m) Take any other action necessary 
under this section and not prohibited 
by the regulations in this subchapter. 

§ 1422.13 Objections to conduct of 
hearing. 

Any objection to the introduction of 
evidence may be stated orally or in 
writing and shall be accompanied by a 
short statement of the grounds of such 
objection, and be included in the 
record. No such objection shall be 
deemed waived by further participation 
in the hearing. Automatic exceptions 
will be allowed to all adverse rulings. 

§ 1422.14 Filing of briefs. 
A party desiring to file a brief with 

the Board shall file the original and 
three (3) copies within thirty (30) days 
from the close of the hearing. Copies 
thereof shall be served on all other par-
ties to the proceeding. Requests for ad-
ditional time in which to file a brief 

under authority of this section shall be 
made to the Regional Director, in writ-
ing, and copies thereof shall be served 
on the other parties and a statement of 
such service shall be filed with the Re-
gional Director. Requests for extension 
of time shall be in writing and received 
not later than five (5) days before the 
date such briefs are due. No reply brief 
may be filed in any proceeding except 
by special permission of the Board. 

§ 1422.15 Transfer of case to the Board; 
contents of record. 

Upon the close of the hearing the 
case is transferred automatically to 
the Board. The record of the proceeding 
shall include the petition, notice of 
hearing, service sheet, motions, rul-
ings, orders, official transcript of the 
hearing with any corrections thereto, 
stipulations, objections, depositions, 
interrogatories, exhibits, documentary 
evidence, and any briefs or other docu-
ments submitted by the parties. 

§ 1422.16 Decision. 

The Board will issue a decision di-
recting an election or dismissing the 
petition, or making other disposition 
of the matters before it. 

§ 1422.17 Election procedure; request 
for authorized representation elec-
tion observers. 

This section governs all elections 
conducted under the supervision of the 
Regional Director pursuant to § 1422.7 
or § 1422.16. The Regional Director may 
conduct elections in unusual cir-
cumstances in accordance with terms 
and conditions set forth in the notice 
of election. 

(a) Appropriate notices of election 
shall be posted by the Department. 
Such notices shall set forth the details 
and procedures for the election, the 
unit described in 22 U.S.C. 4112, the eli-
gibility period, the date(s), hour(s) and 
place(s) of the election and shall con-
tain a sample ballot. 

(b) The reproduction of any docu-
ment purporting to be a copy of the of-
ficial ballot, other than one completely 
unaltered in form and content and 
clearly marked ‘‘sample’’ on its face, 
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which suggests either directly or indi-
rectly to employees that the Board en-
dorses a particular choice, may con-
stitute grounds for setting aside an 
election upon objections properly filed. 

(c) All elections shall be by secret 
ballot. An exclusive representative 
shall be chosen by a majority of the 
valid ballots cast. 

(d) Whenever two or more labor orga-
nizations are included as choices in an 
election, any intervening labor organi-
zation may request the Regional Direc-
tor to remove its name from the ballot. 
The request must be in writing and re-
ceived not later than seven (7) days be-
fore the date of the election. Such re-
quest shall be subject to the approval 
of the Regional Director whose deci-
sion shall be final. 

(e) In a proceeding involving an elec-
tion to determine if a labor organiza-
tion should cease to be the exclusive 
representative filed by the Department 
or any employee or employees or an in-
dividual acting on behalf of any em-
ployee(s) under § 1422.2(b), an organiza-
tion currently recognized or certified 
may not have its name removed from 
the ballot without having served the 
written request submitted pursuant to 
paragraph (d) of this section on all par-
ties. Such request shall contain an ex-
press disclaimer of any representation 
interest among the employees in the 
unit. 

(f) Any party may be represented at 
the polling place(s) by observers of its 
own selection, subject to such limita-
tions as the Regional Director may 
prescribe. 

(g) A party’s request to the Regional 
Director for named observers shall be 
in writing and filed with the Regional 
Director not less than fifteen (15) days 
prior to an election to be supervised or 
conducted pursuant to this part. The 
request shall name and identify the au-
thorized representation election ob-
servers sought, and state the reasons 
therefor. Copies thereof shall be served 
on the other parties and a written 
statement of such service shall be filed 
with the Regional Director. Within five 
(5) days after service of a copy of the 
request, a party may file objections to 
the request with the Regional Director 
and state the reasons therefor. Copies 
thereof shall be served on the other 

parties and a written statement of such 
service shall be filed with the Regional 
Director. The Regional Director shall 
rule upon the request not later than 
five (5) days prior to the date of the 
election. However, for good cause 
shown by a party, or on the Regional 
Director’s own motion, the Regional 
Director may vary the time limits pre-
scribed in this paragraph. 

§ 1422.18 Challenged ballots. 

Any party or the representative of 
the Board may challenge, for good 
cause, the eligibility of any person to 
participate in the election. The ballots 
of such challenged persons shall be im-
pounded. 

§ 1422.19 Tally of ballots. 

Upon the conclusion of the election, 
the Regional Director shall cause to be 
furnished to the parties a tally of bal-
lots. 

§ 1422.20 Certification; objections to 
election; determination on objec-
tions and challenged ballots. 

(a) The Regional Director shall issue 
to the parties a certification of results 
of the election or a certification of rep-
resentative, where appropriate: Pro-
vided, however, That no objections are 
filed within the time limit set forth 
below; the challenged ballots are insuf-
ficient in number to affect the results 
of the election; and no rerun election is 
to be held. 

(b) Within twenty (20) days after the 
tally of ballots has been furnished, a 
party may file objections to the proce-
dural conduct of the election, or to 
conduct which may have improperly af-
fected the results of the election, set-
ting forth a clear and concise state-
ment of the reasons therefor. The ob-
jecting party shall bear the burden of 
proof at all stages of the proceeding re-
garding all matters raised in its objec-
tions. An original and two (2) copies of 
the objections shall be filed with the 
Regional Director and copies shall be 
served on the parties. A statement of 
such service shall be filed with the Re-
gional Director. Such filing must be 
timely whether or not the challenged 
ballots are sufficient in number to af-
fect the results of the election. Within 
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ten (10) days after the filing of the ob-
jections, unless an extension of time 
has been granted by the Regional Di-
rector, the objecting party shall file 
with the Regional Director evidence, 
including signed statements, docu-
ments and other material supporting 
the objections. 

(c) If objections are filed or chal-
lenged ballots are sufficient in number 
to affect the results of the election, the 
Regional Director shall investigate the 
objections or challenged ballots, or 
both. 

(d) When the Regional Director deter-
mines that no relevant question of fact 
exists, the Regional Director (1) shall 
find whether improper conduct oc-
curred of such a nature as to warrant 
the setting aside of the election and, if 
so, indicate an intention to set aside 
the election, or (2) shall rule on deter-
minative challenged ballots, if any, or 
both. The Regional Director shall issue 
a report and findings on objections and/ 
or challenged ballots which shall be 
served upon all parties to the pro-
ceeding. Such report and findings shall 
state therein any additional pertinent 
matters such as an intent to rerun the 
election or count ballots at a specified 
date, time, and place, and if appro-
priate, that the Regional Director will 
cause to be issued a revised tally of 
ballots. 

(e) When the Regional Director deter-
mines that no relevant question of fact 
exists, but that a substantial question 
of interpretation or policy exists, the 
Regional Director shall notify the par-
ties in the report and findings and 
transfer the case to the Board in ac-
cordance with of this subchapter. 

(f) Any party aggrieved by the find-
ings of a Regional Director with re-
spect to objections to an election or 
challenged ballots may obtain a review 
of such action by the Board by fol-
lowing the procedure set forth in 
§ 1422.6(d) of this subchapter: Provided, 
however, That a determination by the 
Regional Director to issue a notice of 
hearing shall not be subject to review 
by the Board. 

(g) Where it appears to the Regional 
Director that the objections or chal-
lenged ballots raise any relevant ques-
tion of fact which may have affected 
the results of the election, the Re-

gional Director shall cause to be issued 
a notice of hearing. Hearings shall be 
conducted and decisions issued by Ad-
ministrative Law Judges and excep-
tions and related submissions filed 
with the Board in accordance with 
§§ 1423.14 through 1423.28 of this sub-
chapter excluding § 1423.18 and 
§ 1423.19(j), with the following excep-
tions: 

(1) The Administrative Law Judge 
may not recommend remedial action to 
be taken or notices to be posted, as 
provided under § 1423.26(a); and 

(2) Reference to ‘‘charge, complaint’’ 
in § 1423.26(b) shall be read as ‘‘report 
and findings of the Regional Director.’’ 

(h) At a hearing conducted pursuant 
to paragraph (g) of this section the 
party filing the objections shall have 
the burden of proving all matters al-
leged in its objections by a preponder-
ance of the evidence. With respect to 
challenged ballots, no burden of proof 
is imposed on any party. 

(i) The Board shall take action which 
may consist of the following, as appro-
priate: 

(1) Issue a decision adopting, modi-
fying, or rejecting the Administrative 
Law Judge’s decision; 

(2) Issue a decision in any case in-
volving a substantial question of inter-
pretation or policy transferred pursu-
ant to paragraph (e) of this section; or 

(3) Issue a ruling with respect to a re-
quest for review filed pursuant to para-
graph (f) of this section affirming or re-
versing, in whole or in part, the Re-
gional Director’s findings, or make 
such other disposition as may be appro-
priate. 

§ 1422.21 Preferential voting. 

In any election in which more than 
two choices are on the ballot and no 
choice receives a majority of first pref-
erences the Board shall distribute to 
the two choices having the most first 
preferences the preferences as between 
those two of the other valid ballots 
cast. The choice receiving a majority 
of preferences shall be declared the 
winner. A labor organization which is 
declared the winner of the election 
shall be certified by the Board as the 
exclusive representative. 
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§ 1422.22 Inconclusive elections. 
(a) An inconclusive election is one in 

which none of the choices on the ballot 
is declared the winner. If there are no 
challenged ballots that would affect 
the results of the election, the Re-
gional Director may declare the elec-
tion a nullity and may order another 
election providing for a selection from 
among the choices afforded in the pre-
vious ballot. 

(b) Only one further election pursu-
ant to this section may be held. 

PART 1423—UNFAIR LABOR 
PRACTICE PROCEEDINGS 

Sec. 
1423.1 Applicability of this part. 
1423.2 Informal proceedings. 
1423.3 Who may file charges. 
1423.4 Contents of the charge; supporting 

evidence and documents. 
1423.5 Selection of the unfair labor practice 

procedure or the negotiability procedure. 
1423.6 Filing and service of copies. 
1423.7 Investigation of charges. 
1423.8 Amendment of charges. 
1423.9 Action by the Regional Director. 
1423.10 Determination not to issue com-

plaint; review of action by the Regional 
Director. 

1423.11 Settlement or adjustment of issues. 
1423.12 Issuance and contents of the com-

plaint. 
1423.13 Answer to the complaint; extension 

of time for filing; amendment. 
1423.14 Conduct of hearing. 
1423.15 Intervention. 
1423.16 Rights of parties. 
1423.17 Rules of evidence. 
1423.18 Burden of proof before the Adminis-

trative Law Judge. 
1423.19 Duties and powers of the Adminis-

trative Law Judge. 
1423.20 Unavailability of Administrative 

Law Judges. 
1423.21 Objection to conduct of hearing. 
1423.22 Motions. 
1423.23 Waiver of objections. 
1423.24 Oral argument at the hearing. 
1423.25 Filing of brief. 
1423.26 Transmittal of the Administrative 

Law Judge’s decision to the Board; ex-
ceptions. 

1423.27 Contents of exceptions to the Ad-
ministrative Law Judge’s decision. 

1423.28 Briefs in support of exceptions; oppo-
sitions to exceptions; cross-exceptions. 

1423.29 Action by the Board. 
1423.30 Compliance with decisions and or-

ders of the Board. 
1423.31 Backpay proceedings. 

AUTHORITY: 22 U.S.C. 4107. 

SOURCE: 46 FR 45868, Sept. 15, 1981, unless 
otherwise noted. 

§ 1423.1 Applicability of this part. 
This part is applicable to any charge 

of alleged unfair labor practices filed 
with the Board on or after February 15, 
1981. 

§ 1423.2 Informal proceedings. 
(a) The purposes and policies of the 

Foreign Service Labor-Management 
Relations Statute can best be achieved 
by the cooperative efforts of all persons 
covered by the program. To this end, it 
shall be the policy of the Board and the 
General Counsel to encourage all per-
sons alleging unfair labor practices and 
persons against whom such allegations 
are made to meet and, in good faith, 
attempt to resolve such matters prior 
to the filing of unfair labor practice 
charges with the Board. 

(b) In furtherance of the policy re-
ferred to in paragraph (a) of this sec-
tion, and noting the six (6) month pe-
riod of limitation set forth in 22 U.S.C. 
4116(d), it shall be the policy of the 
Board and the General Counsel to en-
courage the informal resolution of un-
fair labor practice allegations subse-
quent to the filing of a charge and 
prior to the issuance of a complaint by 
the Regional Director. 

§ 1423.3 Who may file charges. 
The Department or labor organiza-

tion may be charged by any person 
with having engaged in or engaging in 
any unfair labor practice prohibited 
under 22 U.S.C. 4115. 

§ 1423.4 Contents of the charge; sup-
porting evidence and documents. 

(a) A charge alleging a violation of 22 
U.S.C. 4115 shall be submitted on forms 
prescribed by the Board and shall con-
tain the following: 

(1) The name, address and telephone 
number of the person(s) making the 
charge; 

(2) The name, address and telephone 
number of the Department or labor or-
ganization against whom the charge is 
made; 

(3) A clear and concise statement of 
the facts constituting the alleged un-
fair labor practice, a statement of the 
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